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The legal status of religious minorities has bdendubject of an international convention in Thiesski in
November 1993 In this convention, the theme was investigataduph the following criteria: 1) legal
definitions of religious minorities; 2) legal pasit and internal organisation; 3) legal rights eligious
minorities: protection; 4) employment law: right§ religious observance in work; 5) law and religion
education; 6) critique: religious neutrality — a thf¥; 7) limitations on the exercise of religioughtis.
Compared to the outcomes of this methodology, égalland social processes of last twenty years have
created the need for a new reflection on the thefneligious minorities. The concept of a religicusority
seems to be changed through: 1) the transformafiarational law; 2) the social transformations;ti3g
transformation of European law.

From a legal level perspective, new factors comdiavith: a) recognition of new human rights (LGBT
rights); b) recognition of new minorities; c) inagéng the protection of foreigners (migrants, rekg); d)
new interpretations of freedom of conscience atidioa (equality of believers and non-believers);new
judicial interpretations of the concept of religsominority; f) new studies in the legal-sociolodikirature.

On the social level, however, the most importaréna@menas are: a) migrations; b) changes in rektion
between majorities and minorities; c) the emergeatanew minority and new majorities groups; d)
transformation of national societies in a pluraisand multi-confessional direction; e) technology
development.

The phenomena described create the need for négtiefis on religious minorities both as a phenaonen
and as a legal category. This research can beilated through a thematic grid based on the deimiof
religious minority. In this perspective, the notiah religious minority can be used as a criterion t
investigate the subject: 1) on a legal level; R)aosocial level; 3) on the level of the relatidpsbetween
legal dimension and social dimension.

In social sciences, the concept has been definedomain areas: 1) legal; 2) historical-sociol@jic

In interdisciplinary sense, however, the relatiopdietween law and society has influenced the pimemon

in three perspectives: 1) legal evolution and sadiltural and political change; 2) links betweew land
social sciences; 3) links between law, social sgerand minority phenomena.

In the proposed perspective, the notion of religiouinority will first be articulated within indivigal social
sciences and then reconstructed in a social-j@lidtiterdisciplinary sense.

|. DEFINITION OF RELIGIOUSMINORITY
The Legal Dimension

The phenomenon of religious minorities in the lefiald can be reconstructed from three indicatdss:
linguistic use of the notion of religious minority the sources of law and literature; 2) legal sul@) legal
recognition models.

1) With regard to the first indicator, the right mafer implicitly or explicitly to the notion of aeligious
minority. In fact, two different definitions of theotion can be distinguished: a) implicit definitjob)
explicit definition.

a) In the first case, law does not use the notiorelmgious minority, but identifies different caeries with
implicit meaning that includes the discipline oétminority phenomenon.

b) In the second case, the use of the "religiousority” linguistic formula identifies an explicitefinition of
this notion.

2) With regard to the second indicator, the recognitof religious minorities may be: a) in sources of
international or national law; b) in unilateralgist) or bilateral sources (state and minority agegds); d) in
case-law; e) in literature.

3) With regard to the third indicator, the legal mbdan: a) be binding or non-binding for the Stdig;
affect the protection or limitation; c) recognizalividual and / or collective rights; d) impose idst €)
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derogate or not derogate from general law; f) priescriteria for belonging to the minority regaes$ or in
respect of the autonomy of the individual.

The three criteria may overlap according to vagaj#ometry in the concrete normative models ohitefin
of religious minorities. You may have, for examplE implicit or explicit definitions contained in
international or national law that recognizes righthd / or duties to religious minorities; 2) esiga or
restrictive interpretations of implicit or expliaitorms contained in judgments of international ational
courts; 3) theoretical reflections that comprehesigi or restrictively interpret the rights recoggiz to
minority members in international or national law.

The evoked criteria can be traced back to threimitlehs of religious minority in international antional
law: 1) implicit definition of protection; 2) imgdit definition of limitation and / or sanction; &xplicit
definition of protection.

1) The implicit definition of religious minority witla protective effect guarantees the rights of tloeg and
emerges on various plans within: a) the provisiénspecific rights (freedom of conscience, religious
freedom, freedom of education, cultural freedoghtrito asylum); b) the protection of specific conmities
(people, religious or social group, national mitbgrminority); ¢) the non-discrimination principle.

2) The implicit definition of religious minority witta sanctioning and / or limitation effect opprestes
freedom of minority groups and is associated withp®ssible normative criteria to distinguish mijes
and minorities: a) scientific criteria (race); bjyltaral criteria (civilization, ancestry); c) gemaérlimits
(security, public order and morality); d) protectiof human rights; e) general principles (principfenon-
discrimination based on gender or sexual oriemti) specific legal categories to define the grdsect).
3) The explicit definition identifies the category m#ligious minority, in a perspective of protectitige
members of minority groups based on the followinggible criteria: a) objective (quantitative, temial);
b) subjective (the will of the group not to be asikited to the majority); c¢) historical (traditidnaligious
minorities).

1. Theimplicit notion of a protective effect
a) The provision of specific rights

With regard to specific rights, the legal statuseadigious minorities emerges in protection of:.afleedom

of conscience and religion, a.2.) freedom of edanata.3.) cultural freedom, a.3.) right to asyluamy.)
LGBT rights

a.l.) The freedom of conscience and religion

From a first perspective, the notion of religiousedom was first established in the historical sesirof
international law (Peace of Westphalia, 1648, Aet5-44, Treaty of Berlin, 13 July 1878) and naaildaw
(Edict of Nantes, 1598 ), subsequently in UN sosi(@eticle 18, Universal Declaration of Human Rigjht
then in the sources of the European Union (Artile Charter of Fundamental Rights of the European
Union, 2000), of the Council of Europe ( Article Buropean Convention on Human Rights, 1950), of the
Conference on Security and Cooperation in Europaagt OSCE) (Charter of Paris for a new Europe, 1990
and, at different stages, within domestic consting. In terms of protection content, in the cajaks of
national and international human rights, the ptitdaec of freedom of conscience and of religion is
recognized to a person not only as individualssgeibut also as social formations where his/hégioeis or
philosophical personality is expressed. In thesmde the recognition of freedom of conscience ahd o
religion implicitly protects religious minoritiesith regards to: a) individual protections (freedomthe
individual to join or not join denominational or ifgsophical groups the freedom of the individual to
manifest or conceal their religious affiliatforireedom of proselytisfji b) collective protections (notion of
religious confessior; autonomy of religious confessions or philosophigaups to include or exclude their
affiliates®, autonomy of groups opposed to the State

Secondly, starting from the Universal Declaratidn1848, freedom of religion is accompanied by the
proclamation of freedom of conscience (Article 18)e protection of freedom of conscience in

2 ECHR,Mirolubovs et autres c. Lettoni#5 septembre 2009, req. no 798/05, § 80.

® ECHR,Buscarini c. S. Marinpapplication no. 24645/94, 18.02.1999

* ECHR, Témoins de Jéhovah c. Rusdi8 juin 2010, req. no 302/02, § 139.

® ECHR, GC|zzettin Dgan e altri c. Turchia26 avril 2016, Application no. 62649/10, § 68.
® ECHR, Sviato-Mykhailivska Parafiya c. Ukraing4 juin 2007, req. no 77703/01, § 146.

" ECHR, GC Sindicatul Pastorul Cel Bun c. Roumar@gjuillet 2013, req. No 2330/09, § 137.



international, universal sources (Article 18, paaplp 1, International Covenant on Civil and Pdditic
Rights) and regional ones (Article 9, ECHR, Artid@, Charter of Fundamental Rights of the European
Union) recognizes the guarantee of subjective aungn regardless of the religious nature of the ggséd
doctrine. In this perspective, religious freedonntgerpreted as a protection also for atheistspstirs and
indifferentists, as the freedom to disbelieve. Tthisdency emerges: in the acts of internationditin®ns;

in the jurisprudence of supranational courts; tefimational sources.

In terms of acts, both the High Commissioner fofugees and EU institutions have broadly interprébed
notion of religion in relation to refugee status.this notion, in particular, it must also be irddd atheists,
agnostics, indifferentists, pagans and supersstiou

According to jurisprudence, the Court of Strasbodoy example in the well-known cagékkinais vs
Greece has qualified religious freedom as "a preciousdjmot only for believers, but also "for atheists,
agnostics, skeptics (sceptics in Inglese Brittanioone appare essere il resto del testo) or imdiftests”.

With regard to international sources, in the foratioh of art. 9 CEDU, the term "belief" identifie@®n-
religious moral convictiond and thus distinguishes the protection of freeddntanscience from the
protection of religious freedomin these terms, in the ca8ampbell and Cosans vs United Kingddire
Court has defined the notion of non-transcendeli¢fb€onvictions are points of view "that reacleextain
degree of strength, of seriousness, of coherendeofiimportance", thus distinguishing themselveshia
protection granted to their manifestation in puldicin private, from simple opinions or ideas, paied
pursuant to art. 10 ECHR, as forms of manifestatiothought’.

The new protection of freedom of conscience iseodfld in the meanings of religious freedom in et
not only to the forms of exercise of this freeddmmt also to the concept of religious confessioris Hiotion

is no longer limited, in fact, only to historicatligions and can be extended to new groups, evea no
believers who, in the name of freedom of conscigdegm the same rights as religious confessianthése
terms, the recipients of recognized rights to nitgareligious confessions may also change. Thisumc
when a group requests recognition of the same &tgals of religious minorities, in relation to @lective
exercise of secular doctrines. The religious miresican, therefore, coincide both with groups yéag
transcendent doctrines and with groups of athedgjsostics, incredulous or indifferentists. In thésrms,
art. 17 of the Treaty on the Functioning of the dp@an Union, equates religious confessions to
philosophical and non-confessional groups, as plessnterlocutors of an institutional dialogue withe
European Commission.

a.2.) The freedom of education

The prediction of the freedom of parents to edudh#r children in accordance with their beliefs or
convictions, is a significant guarantee of religiauinorities (art. 13, para. 3, the International/€hant on
Economic, Social and Cultural Rights, 1966; Art, l@ernational Convention on the Rights of thel@hi
1990, Article 2, Additional Protocol to the ECHR95R, Article 14, paragraph 3, Charter of Fundanienta
Rights of the European Union). The members of nityw@roups are protected, in fact, from the rigk o
being pressured into educational choices by thenitgjfor example through educational policiedaficed
assimilation to the precepts of the dominant rehgiln these terms, the right to education is zedliin
accordance to the freedom of the minority groupebtablishing schools inspired by the professedrithect
or in a system of neutral public education thapeess the moral identity of the learners. Fronrst fioint of
view, the Court of Strasbourg has stated, purstgaatt. 2, Additional Protocol to the ECHR, theightion

8 The Commission has manifested a certain rigidityeicognizing the behavior referred to in art. @sidering it a
manifestation of personal convictions. The judgagehin fact, made a strict distinction betweertgutable events and
mere behavior motivated by religious or consciargioptions, as in the case ECHRrowsmith vs United Kingdom
12 october 1978, application no. 7050/75; cfE@aNS, Freedom of religion under the European Conventinrhoman
rights, Oxford, 2003, 115 ss.

° The double terminology used by the conventiongislator, which refers not only to religion but@i® belief, seems
to distinguish belief from religious faith. In argstent sense, this distinction is expressed énathti-discrimination
measures, in the matter of religious freedom, etsied by the UN Sub-Commission. The latter reciargact, to the
double term of religion or conviction, due to thffidulty of defining juridically religion, consideng that the recourse
also to the word conviction includes, in additianthe different religious beliefs, values of diffat sign, such as
agnosticism, free thought, atheism and rationali$m.particular, this interpretation is contained the Draft
International Convention on the Elimination of Abrms of Religious Intolerance, where it is emphedithat "for the
purposes of this Convention: a) the expressiogiaali or belief applies to theist beliefs, not thieisnd atheists "; cfr.
Doc. ONU, E/CN, 4/882annexe 76.

19 ECHR,Campbell and Cosans vs United Kingd@® february 1982, application nn. 7511/76; 7783&/36.
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for States to allow the establishment of separateoals’, to respect the religious and philosophical
convictions of families. From a second point ofwjethe Court held that the requirement of attending
religious education does not respect the objegtaiid pluralism of teaching prografhs

a.3.) The cultural freedom

The right of a group to have its own culture angreserve it is foreseen in different sources tdrimational
level (Declaration of the principles of internatidncultural cooperation, UNESCO, 1966, Article 2,
paragraph 3, Convention on the protection and ptiomaf cultural diversity, UNESCO, 2005, Article 3
International Covenant on Economic, Social and @altRights, 1966, Article 22, Charter of Fundanaént
Rights of the European Union). The link betweengieh and culture has emerged in international Gesir
on two different occasions: the definition of thatian of culture; the definition of target groupkaultural
rights. Regarding the definition of culture, in tbeeamble of the UNESCO Universal Declaration on
Cultural Diversity of 2001, culture has been guedif‘as the set of distinctive spiritual, materiatellectual
and emotional features of society or a social gramgd that it encompasses, in addition to art #adature,
lifestyles, ways of living together, value systertraditions and beliefs". With regard to the reeigs of
cultural rights, UNESCO in both the Declaration@utural Diversity and the Convention on the Protet
and Promotion of Cultural Diversity of 2005 idermd the main recipients of the guarantee of cultura
diversity in indigenous minorities and peoples. n€aguently, although there is no explicit referetwe
religious minorities, the guarantee of culturahtigyimplicitly intersects the spheres of freedommifiority
religions, whose cultural identity must be freeet@ress themselves and develop in the social dyndrhe
exercise of the right to culture by the religioumaonity is achieved through promotion (libraries,iseums,
exhibitions ...) and dissemination (books, showegudnentaries ...), of the respective traditionse Tight to
culture also becomes particularly significant & iroup possesses, in addition to religion, alboietand /
or linguistic characteristics, which are officialigcognized different from the rest of the popuolati

a.4.) The right to asylum

The right to asylum, as will be seen below, throtigh international recognition of the status ofgieus
refugee, constitutes a protection guard even fanbegs of persecuted religious minorities (Articldetter
A), pr. 1, Geneva Convention on the Status of Refigg1951; art. 10, pr. 1, |. b). Directive 2011/93J,
laying down rules on the attribution, to third cbynnationals or stateless persons,for qualifyirg a
beneficiaries of international protection, on afomm status for refugees or for persons entitlethaéoefit
from subsidiary protection and on the content efidiccognized protection (recast), 2011). In thisseethe
link between the individual and the minority groigpprotected through the status of a religious geéy
which has a well-founded fear of being persecutetie country of origin.

a.5.) The LGBT rights

The recent recognition of LGBT rights has had apdot on the legal status of religious minorities in
relation to the protection of the right of freedofrconscience and religion of homosexual perSoisthese
terms, the new international standard of human tsighrotection, based on the principle of non-
discrimination of sexual orientation, has been enpénted in relation to freedom of thought, consmesnd
religion within the Yogyakarta Principles of 200/rinciple 21 clarifies that “States shall: a) Tadké
necessary legislative, administrative and otherswess to ensure the right of persons, regardless»afal
orientation or gender identity, to hold and practisligious and non-religious beliefs, alone cagsociation
with others, to be free from interference with thegliefs and to be free from coercion or the ini@s of
beliefs”. In this sense, the religious freedom @GRBT people can be protected from discriminatiospah
relation to the link of affiliation or non-affiliaan with religious majorities or minorities.

b) The protection of specific communities

1 The affirmation of the value of pluralism in edtioa, pursuant to art. 2 of the Prot. n. 1, hagfinite impact on the
right of parents to respect their beliefs in edungptheir children, which includes, even if imptlgi the right to set up
and run private schools, cfr., ECHBgredbo Foundation of Christian School adordebo vs Swede@pplication n.
11533/85, 6 march 1987, § 128; ECHRerein Gemeinsames Lernen vs Austfiaseptember 1995, application no
23419/94,; ECHR,Kjeldsen, Busk Madsen and Pedersen vs Denn@rldecember 1976, Applications no. 5095/71;
5920/72; 5926/72, § 54.

12 ECHR, G.C.Folgero and others vs Norwag0 march 2007, Application no. 15472/02.

13 N. BAMFORTH, Sexual Orientation and RightéAbingdon-on-Thames, 2015; RERRARI, Statusgiuridico ed
orientamento sessuale. La condizione giuridica’delbsessualita dalla sanzione, alla liberazionda alignita, Pavia,
2015.



In term of protection of specific social groupdjg®us minorities can be included in the concepthol.)
people, b.2.) religious or social group, b.3.) ol minority, b.4.) minority.

b.1.) The notion of people and indigenous people

In terms of the protection of specific social greugeligious minorities can be included in the apiof-the
people(Article I, International Covenant on Civil and IRical Rights, Article I, International Covenanho
Economic, Social and Cultural Rights) or infligenous populatiorfILO, Indigenous and Tribal Peoples
Convention, 1989; UN Declaration on the Rightsrafijenous Peoples, 2007). The notionpedpleand
indigenous peopltd& in relation to the concept of religious minorityan be examined in two different
perspectives, concerning: the meaning of religiasithe definition of these categorigand the contents of
the right to self-determinatioh

Firstly; in the absence of a definition péoplein international sources, UNESCO has qualifiegisiia group
of human beings that have in common many charattsj among which are also included religious or
ideological affinities’. The Working Group on Minorities of the Commission Human Rights has
analysed, in terms of recognised rights, the linkisveen the notion of minority and the concept edpde,
proposing: a general distinction and/or a coinatgenn specific cases, between these two figureterins

of rights recognized in international sources, nities must be distinguished from the peeples:ritlats of
minorities are individual rights, while the right self-determination of peoples is a collectivehtig
However, the two figures can coincide, when a nitpaiaims a right of self-determinatith This happens,
for example, if the minority group defends its tigiot to be excluded from the processes of formatib
political decision or aspires, through the requéstpecific statutes of autonomy or secession [@gES to
make itself, in a relative or absolute way, indefmt of the State of belonging.

From a second point of view, the link between iedigus people and religion has emerged in defirgtion
contained both in specific sources of internatidaal and in acts of the UN institutions.

With regard to the sources, in the preamble to litigenous and Tribal People Convention, the link
between the autochthonous group and religion emeargeecognition of the aspiration of the indigesou
people to maintain and develop their own religiSimilarly, the Declaration on the Rights of Indigeis
People makes several references to the relatiofigtipeen religion and indigenous peoples. Amongehe
references, particularly important is art. 12, Jorwhere it is expected that: “Indigenous peoplagehthe
right to manifest, practise, develop and teaclhr th@ritual and religious traditions, customs aedemonies
..

In accordance with UN’s (o0 At the UN level) institinal acts, indigenous peoples have been defigatieo
UN Permanent Instance on the indigenous issuesgasup that has a specific link with a given temy
which has its own social, political and economisteyns, a language, a culture and specific b&liefsse R.
Martinez Cobo, Special Rapporteur of the Sub-Corsimison Prevention of Discrimination and Protection
of Minorities, further defined indigenous peoplaaderlining the importance of the religious elemérite
rapporteur clarifies that "religion as an elemefrindigenous culture is always impli€d"

Additionally, in relation to the rights of indigen® peoples, the UN Committee on Human Rights has
recognized, since 1994, the right of representatfendigenous peoples to claim the collectivéitsgof the
group to which they belong, pursuant to art. 2thef International Covenant on Civil and PoliticagiRs,
which recognizes and protects the rights of religjoethnic and linguistic minorities. The Committee
clarifies, « The enjoyment of the rights to whiattiche 27 relates does not prejudice the sovergigmid
territorial integrity of a State party. At the sarfime, one or other aspect of the rights of indials$

14 A. GUDMUNDUR, Minorities, Indigenous and Tribal Peoples : Defioits of Terms as a Matter of International Law
in G. NAZILA — A. XANTHAKI (eds.), Minorities, Peoples and Self-Determination : Essayshonour of Patrick
Thornberry Nijhoff, 2005, 163-172.

5T D. MUSGRAVE, Self-Determination et National Minoritie©xford, 1997.

6 V. A. MEIKNECHT, Towards International Personality : The Position Minorities and Indigenous Peoples in
International Law Oxford, 2001.

7\, UNESCO, Doc. SHS- 89/CONF. 602/7, Paris, 22uahy 1990.

18 /. Commission of Human Rights, Sub-Commissionten®romotion and Protection of Human Rights, Fsieyenth
session, Working Group on Minoritie§ommentary of the working group on minorities te tbnited Nations
Declaration on the rights of persons belonging tational or ethnic, religious and linguistic mindss
E/CN.4/Sub.2/AC.5/2005/2, par. 15, 2005, 5.

19 Cfr. Office of the United Nations High Commissiorier Human Rightsindigenous Peoples and the United Nations
Human Rights SysterNew York-Geneva, 2013, 3.

20 Cfr., United Nations, Sub-commission on PreventiérDiscrimination and Protection of MinoritieStudy of the
problem of discrimination against indigenous popigias, Final Report submitted by the Special Rapporteur ddisé
R. Martinez Cobp2. Particular aspects, I. a) Religion, E/CN.4/2(1982/2/Add.6, 20 June 1982, 21.



protected under that article - for example, to grgcspecific culture - may consist in a way of h&ich is
closely associated with territory and use of isorgces. 2. This may be particularly true regardiggnbers

of indigenous communities constituting a minorfty»Native peoples, therefore, can enjoy the rights
recognized to religious minorities. This freedomswaiterated (or stressed) by the Office of thetéthi
Nations High Commissioner for Human Rights. In fdbe Office claims: «in practical terms, a numbgér
connections and commonalities exist between indigenpeoples and national, ethnic, linguistic and
religious minorities. Both groups are usually ina-dominant position in the society in which thisg and
their cultures, languages or religious beliefs rhaydifferent from the majority or the dominant gpes>.
though not always, in the minority in the Statesvirich they reside. Minorities and indigenous pespgiave
some similar rights under international law (... »

The content of the rights recognized to the indigenpeoples, however, seems to emphasize the ¢arfcep
religious minority. In fact, communities that canatify both as religious minorities and as indigeso
peoples, in the perspective of universal sourcéiencexpress their religious identity in the redaship
between religion, cultural traditions and territrywith reference to the relationship between retigand
the indigenous culture, as highlighted by the Uhit¢ations, the recognition of religious freedom of
indigenous minority groups can be described thrabghconcept of "indigenous spirituality”. This nebaf
spirituality « is inherently connected to cultufalopting policies that promote certain religionspoohibit
indigenous spiritual practices, or the failureak$ or other governmental institutions, such agptiee and
courts, to respect indigenous spiritual practicas, undermine the right to culturé»

The connection between rights linked to land owhmierand religious freedom emerges, instead, botrtin
12, pr. 1, of the Declaration on the Rights of geious People, which protects “the right to mamtai
protect, and have access in privacy to their rligiand cultural sites” both in art. 14, pr. 1,tbé
Indigenous and Tribal peoples Convention, whichrgui@es the right of the natives “of ownership and
possession of the peoples concerned over the iahith they traditionally occupy shall be recogniskd
addition, measures shall be taken in approprisgescto safeguard the right of the peoples concameade
lands not exclusively occupied by them, but to Whitey have traditionally had access for their mibsce
and traditional activities”. The international inghents under examination thus lead to the ideiwfitthe
indigenous religious minorities to specific localditions. The guarantee of the continuity of thieaditions

is one of the tools of protection, to avoid thatarity groups are victims of assimilation policibg
majorities.

b.2.) The notion of religious or social group

The notion of religious or social group can intetsine protection of religious minorities. The motiof
"protected group", as will be seen shortly, is bage fact, on the homogeneity of cultural, religgo ethnic

or linguistic aspects within individual communitieshen such homogeneity causes serious violatibns o
human rights. The use of the group category inrmatonal sources seems, in particular, to concern
significant guarantees for minorities in two distiperspectives: protection of their existencehiition of
segregation.

With regard to the first aspect, the right to thaseence of religious minorities is protected withi
international sources that: punish crimes againstanity, war crimes, the crime of genocide; protéet
status of a religious refugee.

In relation to crimes against humanity, the linkhwieligious minorities emerges in the definitidraats that
can integrate such crimes contained in the Statitee International Criminal Codft In fact, beyond the
genocide case envisaged in art. 6 and which wilidmdysed in more detail shortly, crimes againshdmity
can coincide with « persecution against any idexti€ group or collectivity on political, racialational,
ethnic, cultural, religious (...) or other groundstttare universally recognized as impermissible unde
international law, in connection with any act reéerto in this paragraph or any crime within thesiction

of the Court » (art. 7, pr. 1, . h)).

2L Office of the United Nations High Commissioner Fiuman RightsGeneral Comment 23, Article 27: Compilation
of general comments and general recommendationsptado by human rights treaty bodies).N. Doc.
HRINGEN\1\Rev.1, 1994, par. 3.2.

22 Office of the United Nations High Commissioner fduman RightsMinority Rights: International Standards and
Guidance for ImplementatioHR/PUB/10/3), 2011, 3.

% Office of the United Nations High Commissioner fduman Rights)ndigenous Peoples and the United Nations
Human Rights Systen.), cit., 3.

% Rights of indigenous peop|dmal report of the Sofia Conference (2012), (Elasions and Recommendations).

% Asia Pacific Forum of National Human Righf$e United Nations Declaration on the Rights ofigedious Peoples:
A Manual for National Human Rights Institutigr&dney-Geneva, 2013, 14.

%y, Rome Statute of the International Criminal GpWCONF.183/9, 17 July 1998.
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About war crimes, "directing attacks against buid@i dedicated to religion" actions are qualifiedtbg
Statute of the Court as war crimes (art. 8, pi. B), n. 9). The punishment of these acts willtpeb the
religious freedom of minorities victims of the destion of their places of worship.

Regarding the crime of genocide, the Convention tfe Prevention and Repression of the Crime of
Genocide of 1948 qualifies in the art. 1l religiag®ups as vulnerable individuals and implicitlpiacts the
right of religious minorities to physical existendée crime of genocide, in particular, is defired« acts
committed with intent to destroy, in whole or inrfpa national, ethnical, racial or religious groag such:
(a) Killing members of the group; (b) Causing sesidodily or mental harm to members of the groap; (
Deliberately inflicting on the group conditions life calculated to bring about its physical destiQr in
whole or in part; (d) Imposing measures intendeprewvent births within the group; (e) Forcibly tsérring
children of the group to another group ». The jmietation of the Convention, developed in sevect Ay
the UN Office on genocide prevention and the resitility to protect’, has been implemented by the
institutions of the European Union. In these terthe, European Parliament, in a resolution of 4 &aty
2016, referred to the UN Convention as instrumkat fuarantees protection to religious minoritiesims

of systemic violence in Syria by the DAESH group. the text of the resolution, it is reiterated that
«'ISIS/IDAESH’ is committing genocide against Chiasis and Yazidis, and other religious and ethnic
minorities, who do not agree with the so-calledSIBAESH’ interpretation of Islam, and that thigtbfore
entails action under the 1948 United Nations Cotiwaron the Prevention and Punishment of the Cfme
Genocide; underlines the fact that those who irdeatly, for ethnic or religious reasons, conspireplan,
incite, commit or attempt to commit, are complicitor support atrocities should be brought to festand
prosecuted for violations of international law, atay war crimes, crimes against humanity and geted,
Considering the second aspect, the right of ralgiminorities not to be excluded from their respect
national societies with measures of segregatiogugranteed through the punishment of the crime of
apartheid. In particular, the 1976 Internationah@mtion on the Suppression and Punishment of theeC

of Apartheid protects racial groups and groupsenegal from the risk of being segregated from damin
groups through violent attacks or acts of discration or persecution. The aforementioned protectioat

is addressed to both racial groups and united bgrdtentifying factors, can also be invoked bygiels
minorities in two main hypotheses: apartheid oretimic and religious basis, apartheid on a relgjibasis.

In the first case, the group is a victim of segtegafor ethnic and religious reasons. In the sdocase, the
religious minority is the victim of exclusion padks due to the professed faith. The importancehef t
Convention on the crime of apartheid with resped¢he guarantee of minority rights was also hiditkgl by
the UN Working Group on Minorities. The expertsesged the importance of protecting the right of
minorities to access all forms of participatiomational society.

With regard to international protection, howevédre teligious refugee status is recognized by theete
Convention (art. 1, para. 2) and the law of theogean Union (Art. 10., Directive 2011/95 / EU layin
down rules on the attribution, to third countryioaéls or stateless persons, of the status of lwéegf of
international protection ...), to members of paiic social groups persecuted because of they shasame
fundamental beliefs of conscience or identity af troup. The notion of persecuted religious grougs
been defined by international and European ingiitston two levels concerning both the definitidnao
religious group and the concept of religious pesten.

From the first point of view, UNHCR has led theioatin question to “a particular social group igraup of
persons who share a common characteristic othertker risk of being persecuted, or who are peegbas
a group by society. The characteristic will oftendme which is innate, unchangeable, or whichhsretise
fundamental to identity, conscience or the exercfsne’s human rightg®.

27y, http://www.un.org/en/genocideprevention/crinagginst-humanity.htm.

28 Cfr. European Parliament resolution of 4 Febr20¥6 on the systematic mass murder of religiousritias by the
so-called ‘ISIS/Daesh’ (2016/2529(RSP).

29y, Commission des droits de 'hnomme, Sous-Commissie la promotion et de la protection des draitd'ltbomme
Cinquante-troisiéme session, Groupe de travailesuminorités, Texte final du Commentaire sur lalBgtion sur les
droits des personnes appartenant a des minoritémales ou ethniques, religieuses et linguistigq&eptiéme session
14-18 mai 2001, 7.

30 Cfr. UNHCR, Guidelines On International ProtectiéMlembership of a specific social group” underigleg 1A(2)
of the 1951 Convention and/or the 1967 Protocailtired) to the Status of Refugees, pr. 11.
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Religious persecution was defined by the UNHCR fivithin the Handbook on procedures and critesia f
determining refugee statu$ and then in the guidelines for applicants seekpngtection for religious
reasons, such as a squeeze of the freedoms dfithi¢lsgat exceeds the limits foreseen (?) by thiel8, co.

3, of the Covenant on civil and political rightsette, in the dialectic between authority and fregdihe
only limitations established by the law are fors@as of public order and public security, guarantp¢hat
the rights of others are legitimate and not persgguas other types of constraints may integiégitimate
treatment. The Court of Justice also ruled onftiis of persecution in a case involving two memhrthe
Ahmadiyya community, a minority and reformist stafdslam that is persecuted in Pakistan. The Eemap
Judge has clarified, in particular, that the inhélyeserious nature of the violation of the moradedom,
suffered or feared, qualifies, under the Directagthe persecutory nature of an‘act

In light of the aforementioned definitions, religppminorities and persecuted religious groups raaynay
not coincide, since refugee status can be recogniaesubjects belonging “to a religious minority or
majority”.

In particular, a persecuted group coincides witkelggious minority when the individual is persedlite
compared to the individual's association with aigiels group of cohesive or non-cohesive minority;
because the persecutors believes that the perdmremdto a minority doctrine different from the one
actually professed; because of a conversion oatatreplace through attempts of forced conversion.

In the first case, as explained by the UNHCR, '#hé& no requirement that the group should be
"cohesive”(...) it is not necessary that the fokosvof a religion or those who express a certaiitiqzd
opinion attend or belong to a "cohesive" group sonk this point of view, therefore, it is possible t
recognize the status of religious persecuted lmtheémbers of cohesive religious minorities and ¢niers

of non-cohesive religious minorities.

In the second case, the High Commissioner clarified «It may not be necessary, for instance, for a
individual (or a group) to declare that he or skéhbgs to a religion, is of a particular religiofagth, or
adheres to religious practices, where the persetufmutes or attributes this religion, faith or gliae to the
individual or group ¥'. From this point of view, the protection from ttigk of persecution can, therefore,
concern both links of real affiliation to a religi® minority and links of perceived affiliation.

In the third case, the risk of persecution mayeafiem the choice of the asylum seeker to conved hew
religion in the country of arrival. The conversiof the applicant to a new religion can, in partoul
alternatively determine, in the country of origindain the host country, the transition from a rieligp
majority to a religious minority; from a religiousinority to a religious majority; from a religiousinority

to a new religious minority. With regard to the nty of origin, in many cases, conversion expo$es t
individual to the risk of persecution, when thenfier religion expressed the doctrine of the domirgaotip.

In these cases, for example, conversion to a niétwvdan be punished through the prohibition of &pss
On this point, the European Court of Human Righiked on the case of a converted sur place and
recommended that States carefully evaluate theecuesices of conversion in their country of origm,
order not to expose the applicants to the risk uifesing inhuman and degrading treatments through
expulsion measur&s

In the fourth case, the assimilation of a religiotisority to the majority doctrine through actiomisned at
the forced conversion represents “Forced conversiaa religion is a serious violation of the fundamal
human

3L V. UNHCR, September 1979, Handbook on procedunescaiteria for determining refugee status under 1851

Convention and the 1967 Protocol Relating to tregust of Refugees, I. b) Interpretation of some $erm 3) For

reasons of race, religion, nationality, belongiogtparticular social group or for its politicaliojpns, I. ¢) Religion, n.

71,p. 19

32 Judgment of the Court, 5 September 2012, brotages C-71/11 and C-99/Huyndesrepublik Deutschland v. Y. Z
33 UNHCR, Guidelines On International Protection: ifieh-Based Refugee Claims under Article 1A(2) lod 1951

Convention and/or the 1967 Protocol relating toStetus of Refugees, 28 April 2004, 5.

3 UNHCR, Guidelines On International Protection: ifieh-Based Refugee Claims (...), cit., 4.

% The appeal, rejected at first instance by the ColStrasbourg, which held that there were no elesito suppose
that the Iranian authorities were aware of the iappt's conversion to Christianity, was then aceegdiy the Grand
Chamber, cfr. C. edu, G.C., seft.5. vs Sweder23 March 2016.



right to freedom of thought, conscience and retiggmd would often satisfy the objective component o
persecution™.

Regarding the prohibition of segregation, the rightreligious minorities not to be excluded froneith
respective national societies with segregation mreasis guaranteed through the punishment of iheeaof
apartheid. In particular, the 1976 Internationah@mtion on the Suppression and Punishment of theeC

of Apartheid protects racial groups and groups a$ale from the risk of being segregated from danin
groups through violent attacks or acts of discration or persecutors. The aforementioned guarantee,
addressed to both racial groups and united by atleatifying factors, can also be invoked by radigs
minorities in two main hypotheses: apartheid oretimic and religious basis, apartheid on a relgjibasis.

In the first case, the group is a victim of segtegafor ethnic and religious reasons. In the sdocase, the
religious minority is victim of exclusion policiedue to the professed creed. The importance of the
Convention on the crime of apartheid with resped¢he guarantee of minority rights was also hiditkgl by
the UN Working Group on Minorities. The expertsesged the importance of protecting the right of
minorities to access all forms of participatiomational society.

b.3.) The notion of national minority

The concept of national minority appears in two nmaieas: the definition and recognition of the tsgbf
these minorities (UN, Declaration on the RightsPefsons Belonging to National or Ethnic, Religiansl
Linguistic Minorities, art. 2, 2001; Conference 8ecurity and Cooperation in Europe (CSCE), Helsinki
Final Act, pr. VII, 1975; Council of Europe, Framesk Convention for the Protection of National
Minorities, 1 February 1995); the prohibition ofdiimination based on nationality.

With regard to the first aspect, the definition radtional minority has been elaborated by intermatio
institutions starting from the differences betwégis case and the other types of minority. Thertied need
has concerned, in particular, the description sesan which religious, linguistic or ethnic mirtees may or
may not be qualified as national.

The definition, elaborated by UN institutions, thetCouncil of Europ® and from the OSCE’, describes
the national minority, depending on the case, ¢ding or not coinciding with ethnic, religious andjuistic
minorities. In the UN framework, the working groap minorities has supported, in its commentarylen t
Declaration on the Rights of Persons Belonging adidshal or Ethnic, Religious and Linguistic Mindes,
the view that there are no national minorities the not also ethnic, linguistic or religious miities.
However, according to the experts, this definitimes not exclude the existence of specific casegioh

the rights granted to the national minority aretidguished from those recognized to other types of
minorities. The two definitions, with specific reémce to the religious factor, afford a distinctioetween
national and religious minorities. In this casehaghlighted in the Capotorti Report of 19%7%he criterion

of distinction between the two cases is the orajithe minority: only historical religious minoms can also
gualify as national minorities, while the "new"igébus minorities that derive, for example, fromgnaitory
processes, whose members are not holders of tltomailitlyy or citizenship of the state, cannot besidered
national minorities. The fact that these religigusups belong to one or the other category hasteafie the
rights recognized at international and nationatleindeed: the rights deriving from the natiordaritity of

a group can be invoked only by historical religiczenfessions, as minorities “long established i@ th
territory may have stronger rights than those tizae recently arrived”. In accordance with theseqmles,
the UN expert group stresses that « Persons belgitgigroups defined solely as religious minoringght

be held to have only those special minority rigimsich relate to the profession and practice ofrthei
religion», unlike the national religious minoriti#gat will be recipients of «stronger rights ratatinot only

to their culture but to the preservation and deweient of their national identity’

At regional level, the Council of Europe's Comnatief Ministers adopted the Framework Convention for
the Protection of National Minorities in 1994. Téhefinition of national minority was the subjecttbé work

% UNHCR, Guidelines On International Protection:igieh-Based Refugee Claims (...), cit., 7.

37 Commission On Human Rights, Sub-Commission onRheEmotion and Protection of Human Rights, Fiftyrdhi
session, Working Group on Minorities, Seventh segsi4-18 May 2001, 7.

3 Conseil de 'EuropeRapport du Comité d’experts sur les droits de I'noenau Comité des MinistreBH/Exo (73)
47, 9 novembre 1973.

39 OSCE, High Commissioner on National Minoriti¢#sformation about the mandate and the activitieshef OSCE
High Commissioner on National Minoritie2017, aviable in http://www.osce.org/hcnm/333 ifcload=true.

40 F. Capotorti,Study on the rights of persons belonging to ethrligious and linguistic minorities by Francesco
Capotorti, Special Rapporteur of the Sub-CommissinrPrevention of Discrimination and Protection Minorities,
New York, 1979, 12.

“1 Commission On Human Rights, Sub-Commission onRt@motion and Protection of Human Rights, Fiftyrdhi
session, Working Group on Minoriti¢s.), cit., 3 ss.
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of the Committee of Ministers (CAHMIN), the advigdoody of the Committee of Ministers, composed of
experts in the field of national minorities, esisid pursuant to art. 26, par. 1. In particulee, Committee
identified a specific link between religion andinaglity, observing that «in a variety of statestiea, the
understanding of the term ‘national minority’ inked to specific characteristics that are oftersm®red as
emblematic for identity and for differentiating th@nority from the majority, including language]igeon,
culture, ethnic background, specific traditionsvi@ible features». In this sense, therefore, then@ittee
continues «the right to manifest one’s religior, iftstance, as also stipulated in Article 9 of Exwopean
Convention on Human Rights, must be extended toeations belonging to national minoriti&s»

In the OSCE context, in 2012 the High Commissiamemational Minorities clarified in €he Ljubljana
Guidelines on Integration of Diverse Societieshat: «The term “national minority”, as used the
Guidelines, refers to a wide range of minority greuincluding ethnic, religious, linguistic and twél
communities ¥. In these terms, the different areas, in which fiight of minorities is—realized—te—be
integrated into the societies in which they livee¢Bgnition of diversity and multiple identities;irRacy of
voluntary self-identification; Non-isolationist amach to minority issues; Shared public institusica sense
of belonging and mutual accommodation; Inclusiod affective participation; Rights and duties; Inter
community relations ; Policies targeting both mijes and minorities) also concerns the legal staifi
religious groups.

With regard to the prohibition of discriminatiorig principle is laid down in international sourcesth
general formulas (Council of Europe, European Caotiwa on Human Rights, Article 14, 1950, EU, Charte
of Fundamental Rights of the Union, Article 21, @pOwithin individual discriminatory situations (UN
International Convention on the Elimination of Abrms of Racial Discrimination, article 1, paradrdp 4
January 1969); in specific sectors (teaching: UNBSConvention on the fight against discriminatiorthe
field of education).

b.4.) The notion of minority

With reference to the use of the general categbmginorities, the law of the European Union hasduges
category in two main perspectives: procedure feratcession of new States; affirmation of minaniigts.

In the first case (procedure for the accessionef Btates), the protection of minorities emergeithiwithe
cds. Copenhagen criteria of 1993, which establishrtiles for the enlargement of the Union to neateSt

In the conclusions of the Danish summit, it isexdathat: «Membership requires that the candidatetcp
has achieved stability of institutions guaranteadeghocracy, the rule of law, human rights and retsfo
and protection of minoritie$%: The evaluation of the condition of minority greupithin the states that want
to join is entrusted to the European Commissiorncivlexpresses, through regular reports, opinionthen
situation of the candidate State (Article 49 of fRieeaty on European Union, henceforth TEU)n
particular, in 2016, in the Turkey’s report, then@uoission highlighted, with regard to the criterioh
accession of respect for human rights and mineritieat the candidate country «is the only membe¢he
Council of Europe that does not recognise the rightonscientious objection for conscripts. Outdiag
issues concerning the Alevi community need to lo&l¢a, including the implementation of several ERtH
judgments. The Ecumenical Patriarchate receivedndiration from the authorities that it may use the
‘ecumenical’ title freely. Venice Commission recoemdations on this issue are yet to be implememNed.
steps were taken to open the Halki (Heybeliadagks@rthodox Seminary. There were reactions trighjere
by the controversial use of the Hagia Sophia, wléch museum situated within a listed UNESCO world
heritage site, for marking religious celebrationBe Armenian Patriarchate’s proposal to open aausity
department for Armenian language and clergy has Ipemding for several years. Similar demands have
been made by different Christian communities whiagbo to train clergy. Similar problems exist ovike t
construction of places of worship. Hate speechleatd crimes against Christians and Jews continuée t
repeatedly reported (...f%

2 Advisory Committee on the Framewok Convention fbe Protection of National MinoritiesThe Framework
Convention: a key tool to managing diversity througinority rights, Thematic Commentary n. 4. Thepscof
Application of the Framework Convention for the feation of National MinoritiesSACFC/56D0OC(2016)001, 27 may
2016, 15-17.

3 High Commissioner on National MinoritiBhe Ljubljana Guidelines on Integration of DiveSecieties2012, 4.

“4 European CouncilCopenhagen criteriapr. 7 «Relations with the Countries of Central and EastEurope», |. A)
« The Associated Countries p. (iii, 1993.

> Art. 49, Consolidated version of the Treaty ondp@an Union (C 362/13), 26 October 2012.

“® European Commission, Commission Staff Working oent, Turkey 2016 Report. Accompanying the document
Communication from the Commission to the Europeariidnent, the Council, the European Economic andi&
Committee and the Committee of the Reg(@B@M(2016) 715 final), 71-72.
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In the second case (protection of minority righfs}ficle 2 of the TEU, in enunciating the valueswhich

the European Union is founded and which the Menf@tes must respect (human dignity, freedom,
democracy, equality, law), also defines the cowadmng social model. European identity, in fact, as
established as the result of the meeting betwestessthat respect the dignity of the human persah a
protects the rights of freedom, is expressed itugalist social dynamic, non-discriminatory, toletajust,
supportive and able to guarantee equality betweress Thus, the article contains a precise referemthe
pluralism that must characterize the social systerayiding that Member States recognize the rigiits
minorities”. In this perspective, the Fundamental Right Ageotyienna has elaborated several reports
addressed to the European institutions on the tiondiof minorities in the Member States. In partae, in

the "European Union Minorities and Discriminationrn&y - Main Results Report" of 2009, the FRA noted
that: «Having a non-majority religion was generalynsidered to be a barrier in the workplace byefew
respondents in each country (compared to ethnikgoaand); though still about six out of 10 respamgan

the Netherlands, Denmark and Sweden (Figure 3thd@)ght it to be a drawback. The rate of those who
considered that a non-majority religious backgrowad a disadvantage was lowest in Ireland, Malte {o
three respondents in both countries) and espediallyortugal (14%); but again, the rate of inde@si
respondents was also the highest in these thregrmsi(19-23%), which would seem to indicate & lat
knowledge/experience among respondents on whibhge their opiniorf%.

¢) The non-discrimination principle

With regard to the general principles, the prineipf religious non-discrimination prohibits theliof the
individual's affiliation to a confessional minority constitute grounds for unreasonable differéiotiain the
exercise of rights, and hence, causes of unfatrirent. This guarantee regarding religious miresitias
been formulated in supranational sources implioittyexplicitly: in the first case the principle ee$ in
general to religion or other risk factors; in thecend case the object of the prohibition concehusd
belonging to minority confessions. For the purpokthis paper, here we will analyse the first modaétile
the second will be examined among the explicit gmtibns recognized to religious minorities. Thestfir
model will be discussed by distinguishing betwetigious discrimination, discrimination based dhey
risk factors.

The principle of non-discrimination on a religiooasis protects from direct and indirect discrimimat the
right to exercise, in an individual or associatedhf, freedom of conscience and religion in a gdre¥ase
(Articles 4-20-24-25, Pact Convention on Civil aradlitical Rights, Article 14, ECHR, Article 21, Cter

of Fundamental Rights of the European Union) andpiecific areas (Directive 2000/78 / EC on labour).
This principle not only protects religious freedarh minorities, but also, with respect to such sbcia
formations, the prohibition of discrimination takas particular importance. Religious minoritiesfaet, are
often in a subordinate and vulnerable position cameg to a dominant group and, therefore, run atgrea
risk of being discriminated against other socialugs.

When dealing with the general protection from relig discrimination, for example, the European Coiir
Human Rights, has ruled on several appeal casendmbers of religious minorities who complained a
violation of Articles. 9 and 14 of the Conventionrelation to various areas, concerning, for instarthe
exercise of worshffj; conscientious objectioff; the right to privacy™.

In relation to specific protections, on the othandh, Directive 2000/78 / E€contains two main guarantees
concerning: the working rights of individual affites to a religious minority (Article 3); the aubomy of
minority groups (Article 4, paragraph 2).

On one hand, the explicit guarantee of the prabitiof discrimination on religious grounds in emyieent
implicitly protects those belonging to religiousnorities, even if the alleged discriminatory treatris
motivated by the religious identity of the workdihe Court of Justice has clarified, in two prelianiyn
rulings relating to two Islamic workers, that: @t all cases the prohibition of wearing religsosymbols

in the workplace is direct discriminatitnb) the willingness of an employer to take inte@mt the desire

" Art. 2, Consolidated version of the Treaty on Buaan Union, cit.

“8 FRA, EU-MIDIS. European Union Minorities and Discrimiia Survey. Main Results Repd2010, 85.

9 ECHR,Austrianu v. Romanjal5 May 2013, application no. 16117/02.

0 ECHR, GC Thlimmenos v. Greecé April 2000, application no. 34369/97.

*l ECHR,Sinan kik v. Turkey02 May 2010, application no. 21924/05.

%2 Council Directive 2000/78/EC of 27 November 200fablishing a general framework for equal treatmient
employment and occupation.

% Judgment of the Court (Grand Chambe®amira Achbita, Centrum voor gelijkheid van kansam voor
racismebestrijdin v. G4S Secure Solutions N&se C1157/15, 14 march 2017.
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of a client or customer, not to receive servicesnfran employee wearing an Islamic headscarf, caomot
c%gfidered as an essential and determining regursitelation to art. 2, par. 2, . b) of Directi2800/78 /
EC™.

In the first case, the treatment can be, in pdeicwbjectively justified by a legitimate purposeich as the
pursuit, by the employer, of political, philosopdliand religious neutrality when relating with clie or
customers, providing that the instruments usedbyemployer are appropriate and neces3ary

In the second ruling, the Court distinguished betwiwvo possible models of anti-discriminatory jucgrm
b.1.) in the presence of a prohibition to weargielis symbols, provided by internal rules of thenpany, it

is necessary to check whether the prescriptioneplabe Muslim worker in a condition of particular
disadvantage and if the aim pursued is legitifiate2.) in the absence of any internal provisiom,tle
other hand, only objective requirements inhererthéonature of a work activity or in the contextwhich it

is carried out may justify an unequal treatmentspant to art. 2, par. 2, I. b) of Directive 20@/7EC, but
not subjective elements, as in case (b), wherengwloyer applies such rule to satisfy the wisheghef
customers of a compatly

In relation to the subject concerning religioussdreodes in the workplace, moreover, the recerdrtrep
"Religious clothing and symbols in employment" @12 was drafted by the European network of legal
experts in gender equality and non-discriminatifith regard to the status of religious minoritiesthe
Member States, the report, particularly in the dasions, highlights that: «The overview of natiocalse
law demonstrated that bans on the wearing of migiclothing and symbols have been challengedean th
courts in a number of Member States. The case llaesh exclusively concerns clothing or symbols fod t
Islamic religion, although the bans that are incplare all formulated in neutral language and dan a
religious clothing or symbols. The fact that theectaw overwhelmingly concerns Islamic headscaaves
face-covering veils, suggests that the Muslim fefigand its clothing and symbols are particularly
problematic in many EU Member Staté%»

On the other hand, there is the right for Statespriovide exceptions to the right to prohibition of
discrimination, for organizations or associatiopsblic or private, whose ethics is based on a ioaligr
belief, and also protects the autonomy of religiotigorities. In this case, in the balance between-n
discrimination and freedom of the group to organizelf in respect of its own doctrine, the religso
freedom of the minority may prevail when the workgrdismissed because in conflict with the values
pursued by the organization. Furthermore, on tbistghe Advocate General at the Court of Justmently
intervened by clarifying that the protection of tight of religious confessions and self-determuorabf the
organization must be evaluated in the workplac¢herbasis of the link between the tasks of the ewodnd
the values pursued by the organization

With regard to discrimination based on other ritdrs, the rights of religious minorities can lbamnteed:

in relation to risk factors other than religionydhgh the combination of the religious factor arideo
factors.

In the first case, the group is a minority not ooiya religious basis, but also on an ethnic amtermational
sources have identified a link between the exemigeligious freedom and discrimination on a rabasis

in two separate cases concerning: the relatiorts#tiween religious intolerance, racism and discratiam;
the relationship between racial discrimination dnel exercise of religious freedom. In the firstegathe
Declaration on Race and Racial Prejudice of 19#htifles one of the possible causes of religious
intolerance in racism, which is reflected in a disnatory way on the enjoyment of the rights oé th
individual or group (Article 3). In these terms.etiDeclaration qualifies racist behavior motivated b
religious intolerance as contrary to internaticstahdards for the protection of human rights. Disicration
based on religion can therefore be punished ur@eirternational Convention on the Elimination df A
Forms of Racial Discrimination of 1965. The prohidm of racial discrimination is defined, in fags a
condition for the effective enjoyment of rights andparticular freedom of thought, conscience alidjion
(Article 5, pr 1, I, d), n. VII)). In this case, géfefore, racial discrimination can be reflectedregious

** Judgment of the Court (Grand Chambégma Bougnaoui, Association de défense des dmitsamme (ADDH) v.
Micropole SA, gia Micropole Univers S8ase C1188/15, 14 march 2017.

*5 Judgment of the Court (Grand Chamb&amira Achbita (..,)it., § 34 and 38.

*® Judgment of the Court (Grand Chambé&gma Bougnaourit., § 32 and 33.

" |bidem § 40.

% E.HowaRD, European network of legal experts in gender étyuahd non-discriminationReligious clothing and
symbols in Employment. A legal analysis of theasitm in the EU Member Statez017, 106.

* V. Opinion of Advocate Tanchev delivered on 9 HMmber 2017, Case [@14/16, Vera Egenberger v.
Evangelisches Werk fur Diakonie und Entwicklung e.V
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freedom of members of a confessional minority. Baene interpretation can be applied, with regard to
European sources, to Directive 2000/43 / EC, on dhgject of ethnic or racial discrimination when
accessing to goods and servi@eRecital no. 3 of the directive, in fact, recalle® UN sources, and in
particular the International Convention on the Hhation of All Forms of Racial Discrimination, as a
reference model for defining the notion of ethnicaxial discrimination.

In the second case, the religious element is eassaciwith other factors of discrimination (multiple
discriminatiofi) such as, for example, gender, race or sexuahtatien (Article 21, paragraph 1, EU
Charter of Fundamental Rights). This second caseailized when: the group is a minority not onlythwi
reference to the professed religion, but also teerotharacteristics (multi-minority groups); thaiiidual
belongs to two or more minorities (multi-minoritydentities). The relationship between religious
discrimination and other risk factors has emergedhe context of European governance with regarihé
link between religious discrimination and discrimiion based on sexual orientation; in the acthefEU
institutions in relation to a draft multi-ground-eiitive.

At the level of governance, some religious assimriatare developing projects on dialogue and satida
cooperation between LGBT communities and religiousmunities for joint actions against hate speexh a
discrimination (European Network of Religion & HLGA Europe, project “Building Communities of
Trust — Project 2 - 2016-17").

On the institutional level, in 2009 the EuropeanliBaent presented a series of amendniémesthe 2008
European Commission proposal for the adoption ofudti-ground directivé®. Multiple discrimination has
been defined by the European Parliament as theBication of factors 'protected’ by Directive 20@/7
EC (religion or belief, disability, age and sexwoailentation) or the combination of one or more loéde
factors (religion or creed, disability, age andusghorientation) with: gender (within the limits application

of Directive 2004/113 / EC on equality between nagidl women in access to goods and services and the
Proposal for a Directive); the racial or ethnicgari (within the limits of application of Directive000/43 /
EC and of the Proposal for a Directive); natioyalArticle 12 EC Treaty, now Article 18 of the TFEU he
draft directive has not, however, been approvedhasy European institutions and a mono-discriminatory
protection model prevails.

2. Theimplicit notion of sanctionsand / or limitation effect

The implicit definition of religious minority witlsanctions and / or limitation effect is associatgith four
possible normative criteria to distinguish majestiand minorities: a) scientific criteria (race);doltural
criteria (civilization, lineage); c¢) limits (traditnal, specific, new); d) protection of human righ¢) general
principles (principle of non-discrimination basedgender or sexual orientation).

a) The scientific criteria

The implicit notion of a sanctioning effect basedrace appears in Europe, in the first half oftthentieth
century, following the rise of totalitarian regimé¢ationalist ideologies create the juridical ait@ of race
understood as an element of identity between peaptk nation as a single race. Legal racism is also
reflected on the status of religious minoritiesphrticular, the Jewish communities are persectitexligh
laws that identify the creed with the race undemtimn both cultural and biological sefise

0 Council Directive 2000/43/EC of 29 June 2000 impdmting the principle of equal treatment betweersques
irrespective of racial or ethnic origin.

1 European Commission, Directorate-General for Egmplent, Social Affairs and Equal OpportunitiéEackling
Multiple Discrimination : Practices, policies andws,at file:///C:/Users/danie/Downloads/multdis_en,2007.

%2 European Parliament legislative resolution of 2ilAp009 on the proposal for a Council directive ioiplementing
the principle of equal treatment between persaespective of religion or belief, disability, age sexual orientation
(COM(2008)0426 - C6-0291/2008 - 2008/0140(CNS)), cessibile a:
http://www.europarl.europa.eu/sides/getDoc.do?typereference=P6-TA-2009-
0211&language=EN&ring=A62009-0149 (20 aprile 2015).

83 European Commission, 2008. Proposal for a Coubicéctive on Implementing the Principle of equak@iment
between Persons irrespective of Religion or BelRfsability, Age or sexual Orientation, SEC(2008)8R, at
http://eurlex.europa.eu/LexUriServ/LexUriServ.da2@OM:2008:0426:FIN:EN:PDF (25 aprile 2015).

% AA. VV., Les status des juifs en France en Allemagne etadie:ltexte et analyse des dispositions en viguauec
mise a jour périodige, Lyon, 1942.
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b) The cultural criteria

With regard to the principle of civilization, therious international acts concerning sovereigntgrdie
colonies provide, alongside the commitment of tbl®mizing states to respect the religious freeddrthe
natives (Article 6, Berlin General Act, 1885), thdtural criterion of civilization. This criteriodistinguishes
the colonizers from the colonized and also qualifiee religion professed as an element of separatio
between civil and uncivilized. In this context, timnority standard of the indigenous religious grewith
respect to the religions of the colonial powers)os based, in all cases, on a quantitative infeyiocbut on
the cultural subordination of the autochthonou$wéispect to the coloniZér

c) Limits

With regard to the limits established for religidusedom and applicable to minority religious casiens,
one can distinguish between: traditional limitsedgl limits; new limits.

The traditional limits are, overall, compatible withe sources on universal level (Article 29, peaph 2,
Universal Declaration of Human Rights, Article 18aragraph 3, International Covenant on Civil and
Political Rights) and Regional level (Art 9, paragi 2, European Convention on Human Rights, Arb@ge
paragraph 1, Charter of Fundamental Rights of thefiean Union) being those of public order, public
security, public morality, public health, respeot the rights and freedoms of others, democratedse
These limits must also be prescribed by law. Irs¢hterms, for example, the Court of Strasbourg has
clarified the contours of religious freedom witlierence to the guarantee of public oPfienf the principle

of public healtf’; of public morality®; of public securit’; of the rights and freedoms of oth@rs

With regard to specific limitations, the fact thdite doctrines professed by religious confessiors ar
compatible with democratic needs is specified iterimational sources on international protectione Th
existence of links between the applicant and temorcomplements, in particular, under the Geneva
Conventiori* and the Qualification DirectiVé a cause of exclusion of the individual from asylu
application in compliance with legislation. As ansequence, members of religious minorities who are
carriers of subversive doctrines will not be eattto the recognition of refugee status. The eimfuslause,
however, must be applied prudently by the statédaiiies, so as not to become an instrument for
sanctioning specific confessional affiliatidhperceived as extraneous in the country where Syt
application is made.

The new limits are linked to: the development déinational and European law in the field of protet
from discrimination or persecution based on serui@ntation and gender; the principle of genderadityu
This guarantee forbids: discriminatory or perseguttehaviour even if they are motivated by beliefan
individual or a grouff; the recognition by European law of religious asfts discriminatory or persecutory
nature.

With reference to discrimination based on sexuanvation, the European Union, commencing from the
Treaty of Amsterdam in 1997 and up to the recesban Treaty of 2009, has placed sexual tendencies
among the risk factors that are the object of tistitutional policies of contrasting discriminatiofhis
address then emerged in the Charter of Fundamiights of the European Union which, in art. 21, Jor.
places an express prohibition on discriminationedasn "sexual tendencies". This prohibition is gually
regulated in several sources of secondary legisiatncluding, in particular, the well-known dira@ts on
employment and international protection.

8 C. JANNACCONE, Corso di diritto ecclesiastico coloniale italianBarte generaleMilano, 1939.

% ECHR, Serif c. Grecial4 december 1999, § 55.

87 Comm. edu, dec., X c. Germania, 10.03.1981.

8 ECHR,Wingrove v. U.K.25 november 1996.

% ECHR, GC,Refah Partisi (the Welfare Party) and Others v.Keyr 13 february 2003, Applications nos. 41340/98,
41342/98, 41343/98 and 41344/98.

" ECHR, GC,S.A.S. v. Franged1 July 2014, a. n. 43835/11; ECHRyeida and others v. The United Kingdot
January 2013.

" Art. 1, I. F), Convention Relating to the StatfifRefugees, 28 july 1951.

"2 Art. 12, par. 2, I. c), Directive 2011/83/UE.

3 The Strasbourg Court ruled on the link betweerotaam and asylum, v. ECHR, 23 february 20M@sr et Ghali c.
Italie, Application no 44883/09.

" \W. CoLE DURHAM-D. THAYER, Religion and Equality. Law in conflictondon-New York, 2016J. CORVINO-R. T.
ANDERSONS. GIRGIS, Debating Religious Liberty and Discriminatio®@xford, 2017; TF. FARR-J. FRIEDMAN-T. S.
SHAH (ed.),Religious Freedom and Gay Rights. Emerging CosfiitiNorth America and Europ®xford, 2016.
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With reference to persecution, since 2004, two ssgige directive's have gualified, in an innovative way
compared to the original text of the Geneva Conwantsexual orientation as a reason of persecuéisrg
bond-ef belonging to a particular social group-t@is point, the UN Refugee Agency (henceforth UNHCR
in the guidelines on questions of protection faxuse orientatiof®, highlighted the possible interferences
between sexual orientation and religion: the rehgcan, in fact, legitimize the reasons of the gausors,
gualify homosexuality as an abomination or accépBI people. Furthermore, UNHCR has clarified, ia th
context of religious persecutitnthat homophobic positions expressed within theBLGasylum seeker's
religion can motivate the choice of a conversioa teew religion in the host country. In this pectpe, the
protection of freedom of sexual orientation hasdffect of excluding intolerant and homophobic dioets
professed by majority or minority religious confess from the protection of freedom of belief.

The principle of gender equality, on the other hamds recently affirmed in the field of family law the
conclusions of the Advocate General at the Coudustice of the European Union Henrik Saugmandddgaa
in relation to theSoha Sahyouni case vs Raja Mami$dn particular, the lawyer claimed that the guseen
of equal access to divorce between spouses, aarpdi0 of the Regulation (EU) n. 1259/2% @loes not
allow the recognition of an Islamic divorce regist by a religious court in a third country, whée tact
was formed solely by the decision of the husbandhis sense, the goal of the European Union tobedm
gender-based discrimination “would not be achiefr@ddiscriminatory foreign law were allowed to prece
its effects in the territory of a participating Mber State®. In somewhat different terms, the Court of
Justice on 20 December 2017 motivated the nongglplity of the regulation to the Islamic divorceg hot
pronouncing itself on the discriminatory profileytbarguing that «resulting from a unilateral deaf@m
made by one of the spouses before a religious ,cewech as that at issue in the main proceedingss dot
come within the substantive scope of that regutefio

3. Theexplicit notion of protection

With regard to the explicit definition, the statak religious minority emerges first in the souradsthe
League of Nations, then in the UN souféemnd, finally, in the law of the Council of Europad of the
European UnioH. This process of definition is identified in twidfdrent meanings of the religious element:
a) national belonging; b) universal and Europeangation of human rights.

a) Religious minorities and national belonging
At the end of the First World War, the identifigatiof religious, ethnic and linguistic minoritiesthvrespect

to the majority is based on the principle of natidy: the majority shares the same racial, religi@and
linguistic affiliatior?®. In the international treaties of the first postryperiod, religion is qualified as a factor

5 Council Directive 2004/83/EC of 29 April 2004 - Bctive 2011/95/EU of the European Parliament ahthe
Council of 13 December 2011.

8 UNHCR, Guidelines on international protection no. 9, Claino Refugee Status based on Sexual Orientatiofoand
Gender Identity within the context of Article 1A@)the 1951 Convention and/or its 1967 Protocdatiag to the
Status of Refugege®3 october 2012.

" UNHCR, “Guidelines on international protectiofReligion-Based Refugee Claims under Article 1A2he 1951
Convention and/or the 1967 Protocol relating to Btatus of Refugee28 april 2004, 13.

8 Opinion of Advocate General Henrik Saugmanddsgaiiivered on 14 September 2017, Case3T2/16,Soha
Sahyouni v. Raja Mamisch

¥ Council Regulation (EU) No 1259/2010 of 20 Decem®010 implementing enhanced cooperation in tea af the
law applicable to divorce and legal separation.

8 Opinion of Advocate General Henrik Saugmanddsgazirgs 85.

8 Judgement of the Court (First Chamber), 20 dece@b&7, Case 0372/16,Soha Sahyouni v. Raja Mamis@49.

82 5 WHEATLEY, Democracy, Minorities and International La@ambridge, 2005.

8 J. P. BAsTIAN, F. MESSNER (dir.), Minorités religieuses dans l'espace européen : appes sociologiques et
juridiques Paris, 2007.

8 Cf., ex multis P. AZzCARATE, League of Nations and National Minoritie8vashington, 1945: 1. BRUN, Le
probléme des minorités devant le droit internatiprigaris, 1931; RBRUNET, De la protection des minorités par la
Société des NationgBaris, 1925; ECOLBAN, La Societa delle Nazioni e il problema delle minma Roma, 1925; A.
DE BLOG, La protection internationale des minoritéRaris, 1930; FOUQUESDUPARC, La protection des minorités de
race, de langue et de religion, Paris, 1922; A. Malstam, La protection des minorités (Cours deddémie du droit
international de la Haye)v. |, Paris, 1923; BPIRRO, La protezione delle minoranze per opera della Sacdelle
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of national identity: religion, together with larege and ethnicity, becomes a criterion of distorcti
between majorities and minorities in a given ndfioim this context, the League of Nations drew upaael
for the protection of religious minorities withipexific treatie¥, special chapters included in peace treaties
or treatie¥’, Statements before the Council of the League ofioN&®’. Minorities are recognized as
individual protection content: equality before tlesv and prohibition of discrimination based on race
language or religion, free use of minority langusageecognition of freedom of religion and worship,
freedom of education. In this model, religious mities have been defined in international law om iasis
of an objective element, a subjective element arelagional element: minorities are numericallyeindr to
the majorities, as they profess a different religfobjective element); the members of the groupuaited
by the faith professed and want to preserve tlagintity and their traditions (subjective elemeng)igious
minorities must be loyal to the majority and ngiresent a dominant group (relational element).

The subjective and objective element constitutefifs¢ definition of minority contained in an adoiy
opinion on the Greece-Bulgaria treaty elaboratethbyinternational Court of Justice in 1930. Intjgaiar,
the court defined the concept of minority as «augrof persons living in a given country or localibaving

a race, religion, language and traditions of tlo@n and united by this identity of race, religidenguage
and traditions in a sentiment of solidarity, witlviaw to preserving their traditions, maintainitngir form

of worship, ensuring the instruction and upbringiofgtheir children in accordance with the spiritdan
traditions of their race and rendering mutual 4ssie to each othef%

The relational element emerges in the various thets the internal institutions of the League of ibias
adopted with regard to the elaboration of the pilaces for guaranteeing the rights of minoritiethie event
of violation of the treaties. In particular, thestsnbly in 1922, affirming the right of minoritiestnto be
o%(r))ressed, emphasized the duty of minority groagehave as loyal citizens towards the nation bedgng
to™.

b) Universal and European protection of human rigbi religious minorities

The international protection of human rights af@orld War 1l is reflected in the status of religiou
minorities on the level of international law at wrisal and regional levél In this prospective, the explicit
notion of protection emerges in: b.1.) Universgklestatus; b.2.) Regional legal status.

b.1.) The universal legal status

From the first point of view (universal law), theniversal proclamation of human rights, as a new
presupposition of world order, does not determhee decline of the category of religious minoritigis
notion is enriched by a new meaning, which no lorgmncides, as had happened in the treaties of the
League of Nations, with the specific political plefns internal to individual States. In fact, thatgs of
religious minorities is inserted in the wider horizof universal protection of human rights and amtigular

of the guarantee of freedom of conscience andioeligrhe new model of protection of human freedom i
morality centred on the value of individual autoryonoes not exclude the recognition of the rights of
religious minorities. In these terms, even if theitdld Nations Charter and the Universal Declaratbn
Human Rights of 1948 contains no reference to ritiesr the UN General Assembiyn 10 December 1948,
in a resolution entitled "Fate of minorities”, matlelear that it could not remain indifferent toetfate of
minorities, even if it seemed difficult to identifg uniform solutioff. In these terms, once solved the
problem of the existence of the treaties on theonities of the League of Nations, which were desdano

Nazionj Roma, 1924 ; AC. Rubescq Etude sur la question des minorités : de race, atleglie et de religion
Lausanne, 1928 ; &.SeREN|, Il diritto internazionale delle minoranz&oma, 1929.

8 p.SrANISLAO MANCINI, Della nazionalita come fondamento del diritto dejkntj Torino, 2000.

8 For example, Treaty of Versailles, 28 june 1919.

87 Section V, Protection of Minorities, Treaty of BaGermain-en-Laye, 10 september 1918.

8 Finland, 27 june 1921; Albania, 2 ottobre 1921huania, 12 may 1921.

8 permanent Court of International JustiG¥eco-Bulgarian CommunitiesAdvisory Opinion, 1930 P.C.I.J. (ser. B)
No. 17 (July 31), pp. 19-33. Cf. MEINBERG, La juridiction et la jurisprudence de la Cour pernente de justice
internationale en matiere de mandats et de mingritéLe Recueil des Cours de I'’Académie de Droit intéomeal de
La Haye 1, 1937, 591-708.

% League of Nations, Assembly, Resolution, 21 septerm922.

1 F. RoussOLENOIR, Minorités et droits de 'homme : 'Europe et sonuthte, Paris, 1994 ; NLERNER The evolution
of Minority Rights in International Lawin BROLMAN et al. (eds)Peoples and Minoritigsin International Law
Cambridge, 1993, 44.

92 Cfr. General Assembly, resolution 217 C (Ill), d€cember 1948,
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longer in forcé®, the process of defining the status of religiouisarities in the institutional dynamics of the
UN has developed through: b.1.1.) the establishmm&ad hocbodies; b.1.2.) The elaboration of specific
documents on the notion of religious minority; B.L.The approval of binding and non-binding actat th
have recognized the rights of religious minorities.

b.1.1.)Ad hocbodies

On an institutional level, thad hocbodies are: the Human Rights Commission in fonc#l 2006, later
replaced by the Human Rights Council; the sub-cdtemifor the protection of minorities and against
discrimination, which then became the starting péon the 1999 Sub-Commission on the Promotion and
Protection of Human Rights.

The Human Rights Commission was elected in 19486 witmandate in the field of allotment and allotment
of the position of the Director-General in the prsday proposal, in line with the Economic andi8loc
Councif’. Among the areas of intervention of the Commiss®mlso the protection of minoritis The
Committee was then authorized by the Economic asmlas Council to set up a sub-commission for the
protection of minorities and the fight against disinatior™®. The sub-commission was established in
19477, but its mandate was clarified in 1949The sub-committee had expertise in the studyushadn
rights and the presentation to the Commission omafuRights of recommendations for the fight against
discrimination and the protection of racial, natibrreligious and linguistic minorities. This bodigalt
specifically with the question of minorities fror847 to 1954 and then again from 1971.

Since 2006, the Human Rights Commission has be@aced by the Human Rights CoufitilThis new
body, within the various actions that it carriest dor the protection of human rights, presents two
organizational bodies dedicated specifically to itiaority issue and in particular: the Forum on bfity
Issues™® the Special Rapporteur on minority issdesSpecifically, the rapporteur on minority issues
contributes to the development of the protectiorthef rights of national or ethnic, religious anadgliiistic
minorities in different perspectives concerninghétimplementation of the Declaration on the Righits
Persons Belonging to National or Ethnic, Religioasd Linguistic Minorities, including through
consultations with Governments, taking into accaxisting international standards and nationalslagjion
concerning minorities”; “ways and means of overamgniexisting obstacles to the full and effective
realization of the rights of persons belonging tanamties”; “views of and cooperate closely with
nongovernmental organizations on matters pertaitortgs/nher mandate”; “guide the work of the Foram
Minority Issues, prepare its annual meetings, tooreon its thematic recommendations and to make
recommendations for future thematic subjects, asddd by the Human Rights Council in its resolution
19/23” ; “submit an annual report on his/her ati#a to the Human Rights Council and to the General
Assembly, including recommendations for effectitategies for the better implementation of the tsgbf
persons belonging to national or ethnic, religiand linguistic minorities™®>

b.1.2.) The elaboration of specific documents @nrtbtion of religious minority

With regard to the second aspect, the process ffhimlg the notion of religious minority can be
reconstructed through the acts that the varioudgrightutions have developed. From the latter, we adr@aw:

9 Cfr. Secrétaire généraitude sur la validité juridique des engagementatifsl aux minoritésE/CN.4/367 et Add. 1,
chap. X1V, 1950.

 Art. 68, Charter of the United Nations.

% Economic and Social Council, Resolution 5 (I)féBruary 1946 and Resolution 9 (II), 21 june 1946.

% Economic and Social Council, Resolution 9 (I1),jane 1946.

9" Commission of human rights, 1st session, 1947.

% V. Commission on Human Rights, V session, 1949Daocuments officiels du Conseil économique et spcial
neuviéme session, Supplément No 10, par. 13.

% The Council was created by the United Nations Garessembly on 15 March 2006 by resolution 60/251.

190 Established by the HRC in 2007 by resolution 6Mérves as a platform for dialogue and cooperaiiviissues
relating to persons belonging to national or ethrétigious and linguistic minorities. It providéisematic input and
expertise to the work of the Independent ExpertMinority Issues, which forwards the recommendatidos
consideration to the Council. The Forum holds amuahtwo-day session under the guidance of an éxpeminority
issues, appointed by the President of the Counrtithe basis of geographical rotation and in caasah with regional
groups.

1 The mandate of the Special Rapporteur on minsityes was established in resolution 2005/79 by tiramission
on Human Rights on 21 April 2005. The mandate wasssquently renewed by the Human Rights Councitsin
resolutions 7/6 of 27 March 2008, 16/6 of 24 Ma@dill, 25/5 of 28 March 2014 and 34/6 of 23 Marci720
Resolution 34/6 renews the mandate under the serme s provided by resolution 25/5.

192, Human Rights Council, Twenty-fifth session Adernitem 3 Promotion and protection of all humarhntsg civil,
political, economic, social and cultural rightscluding the right to development, Resolution addpbg the Human
Rights Council 25/5. Mandate of the Independentdeixpn minority issues, 11 april 2014.
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a general definition concerning ethnic, linguistitd religious minorities; a specific one regardialigious
minorities.

According to the general definition, the sub-consitis on the Prevention of Discrimination and the
Protection of Minorities elaborated three main nigibhns of the notion of religious minority.

The report of 6 December 1947 defines for the firse minorities as « groups which, while wishimy i
general for equality of treatment with the majarityish for a measure of differential treatment idey to
preserve basic characteristics which they possedswhich distinguish them from the majority of the
population (...) The characteristics meriting sucbjgetion are race, religion and language. In order
qualify for protection a minority must owe undivitiallegiance to the Government of the State in wlftic
lives. Its members must also be nationals of thate$*.

The second definition of religious minority is waasmulated by Francesco Capotorti, Special Rappoxé
the Sub-commission, in 1979, within a very exteasreport entitled “Study on the rights of persons
belonging to ethnic, religious and linguistic miities”. Capotorti dedicates the first chapter of kfudy to
the notion ofminority, moving from the observation thata<generally accepted definition of the term
"minority” does not exist ». In particular, accordito the author, the tension between universalitgl
contingency in determining a general definitiomohority emerges with regard to: a) the numerichdis
the quantitative inferiority of the group is an essal element? Is there a minimum threshold?) tolthe
subjective data (is the will of the group to preseits identity-is a necessary or accessory dathariegal
notion of minority?); c) the causes of the phenoomef(is the origin of minorities-is significant fohe
purposes of the legal definition?); d) the modebelonging of the individual to the group (the libktween
the individual and the minority must be understasd choice of the subject or as a fact?). Preristhese
observations, according to "Capotorti’s definitidal' minorities, must be understood “(a) group ntioadly
inferior to the rest of population of a State, inan-dominant position, whose members - being natgoof
the State - possess ethnic, religious, or linguistiaracteristics differing from those of the reftthe
population and show, if only implicitly, a sense sdlidarity directed towards preserving their créfu
traditions, religion or language”.

The third definition was presented in 1985 to thé-Bommission by Jules Deschénes, which describes
minorities as “a group of citizens of a State, ¢ibumsng a numerical minority and in a non-dominant
position in that State, endowed with ethnic, relig or linguistic characteristics which differ frahose of
the majority of the population, having a senseatifiarity with one another, motivated, if only inigtly, by

a collective will to survive and whose aim is thi@wve equality with the majority in fact and in IaW.

By comparing the aforementioned definitions, we haghlight similarities and differences. From thaim

of view of analogies, all three definitions identitligious minorities on the basis of: the objeetcriterion

of numerical inferiority with regard to the profesisfaith and the possession of nationality or eitghip; of
the relationship element given by the non-domimpasition. On the level of the most significant drénces,
however: from a relational point of view, only tfiest definition prescribes the requirement of thmority's
loyalty to the national government, while the satand third definition enhance the solidarity lthiat must
exist between the members of the minority grouphvi&gard to this element, however, the third dedin,
unlike Capotorti’s formulation, lays the principdé solidarity of the group not in relation to thdllvef the
minority to preserve its religion, but with the aation to achieve, in the eye of the law, equalifth the
majority.

The Secretary-General of the United Nations has @tawn up a number of acts concerning minorities o
the initiative of the Commission and the Sub-Consinis. Among these, the "Definition and classifioati
of minorities" report from 1950 is of particulartémest. The report provides three different defing of
minority in relation to three different criterisegognition of specific rights; principle of non-dignination;
single-minority or multi-minority character of tigeoup.

With regard to the first criterion, « the term "moiity" should normally apply to groups whose mensber
have a common ethnic origin, language, cultureetigion and seek to preserve either their existaxea
national community or the particular charactersstitat distinguish them».

Regarding the second criterion, instead, «in thlse cd minorities who wish to obtain equality ontgrh the
point of view of non-discrimination, the questiohtlee quality of citizenship should not be consétbr. In
this case, therefore, «the meaning of the word Onitiyl' was not (...) limited to the groups that stitute the
national collectivities».

103 Cfr. Sub-Commission on the Prevention of Discriation and the Protection of Minorities, report sitbed to the
Commission, Document E/CN.4/52, p.13, 6 decembé7 19

104 Jules DeschéneBroposal Concerning a Definition of the Term 'Miitgr UN Document E/CN.4/Sub.2/1985/31,
1985.
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According to the third criterion, the notion of ronity includes, regardless of the presence of tiagacter of
nationality, «groups united by the same religianthe same language or the same ethnic originy twb of
these characteristics, or by all three together{®.)

In 2013, the Secretary General expressed a newititfi of ethnic, religious or linguistic minorityn the
absence of a shared normative definition, the $agrelaimed that it is preferable «an inclusiv@raach to
the concept of minorities, guided by the principfeself-identification and bearing in mind that thés no
internationally agreed definition of the term. UgihN minority rights standards and mechanisms is no
conditioned upon the use of the term minority i@ ¢fomestic context, and the UN Human Rights Coramitt
has stressed that the existence of an ethnicjaedigor linguistic minority in a given State padges not
depend upon a decision by that State party buinesjto be established by objective critetfa»

In 1994, as will be seen in detail shortly, the HNman Rights Committee defined the notion of relig
minority in relation to the interpretation of a2 PIDCP. This provision recognises, since 196&yithts of
minority groups. In particular, the definition ofimority is formulated in: «The terms used in adi@7
indicate that the persons designed to be protertethose who belong to a group and who sharenmum

a culture, a religion and/or a language. Thosegexiso indicate that the individuals designed tpro¢ected
need not be citizens of the State paft{»n this perspective, religious minorities mayrmie with both
historical groups composed of citizens and new gsaoming from migration&.

In relation to the specific definition of religiouminority, however, the Office of the United Natsohligh
Commissioner for Human Rights claimed that: «Thent&eligious minorities” encompasses a broad range
of religious communities, traditional and non-ttaahial, recognized by the State or not, large amdlls
which seek protection of their rights under minonitghts standards. The diversity that exists withi
minority religious groups must be recognized. Rellg minorities may also be national, ethnic oguiistic
minorities»®. From the reading of such definitions we can iiherthe presence of different models of
religious minority: the origin of the minority (olchinorities, new minorities); legal (recognized woritties,
unrecognized minorities); quantitative (small mities, large minorities); single-minority (religisu
minority) or multi-minority (religious and nationatinority, religious and linguistic minorities, igious and
ethnic minorities, religious minorities, linguistand ethnic minorities, religious minorities, natb and
linguistic minorities).

b.1.3.) The approval of binding and non-bindingahat have recognized the rights of religious mities.
With regard to the previously mentioned third aspte UN international sources have defined thaustof
religious minorities in two main acts: the Inteinatl Covenant on Civil and Political Rights of 89@he
Declaration on the Rights of Persons Belonging e National or Ethnic, Religious and Linguistic
Minorities of 1992.

The International Covenant on Civil and Politicaigits was adopted by the United Nations General
Assembly in 1966. The treaty represents a binddggll act for the States that have ratified it latren to
the protection of minority rights. Article 27 pralds, in fact, that «In those States in which ethmligious
or linguistic minorities exist, persons belonging $uch minorities shall not be denied the right, in
community with the other members of their groupetgoy their own culture, to profess and practissrt
own religion, or to use their own language». Iratieh to the interpretation of art. 27, the UN Hunfights
Committee drew up a specific commentary and defittegirecipients of the recognised rights; the istps
necessary for the recognition of the status of estibpelonging to a religious minority; the contenfs
protection of religious freedom.

When considering the recipients of recognised sigtlte Committee believes that these rights shbald
interpreted as individual rights held by individumémbers of the minority group. In these termsietfuee,
they are not to be considered as collective rigat®gnized to the group, but as guaranteed righted
individual affiliates™®.

105 Secretary-General of the United Natiom3efinition et classification des minoritééemorandum, 1950, 11.
Secretary-General of the United Natioi@dyuidance Note of the Secretary-General on Raciaciinination and
Protection of Minorities2014.

196 gecretary-General of the United Natio@jidance note of the Secretary-General on Raciaciiination and
Protection of Minoritiespr. 8, 2013.

97 UN Human Rights Committe&eneral Comment No. 23: The rights of minoritied.(A7), par. 5.1., 1994,

198y, R.WoLFRUM, The Emergence of “New Minorities” as a Result ofitjvation”, in C.BROLMANN — R. LEFEBER—
M. ZIeck (ed.),Peoples and Minorities in International Lavmsterdam, 1993, 153-166 ; BHOLEWINSKY, Migrants
as Minorities: Integration and Inclusion in the Bnled European Unignn JCMS V. 43, n. 4., 2005, pp. 695-716.
199 United Nations High Commissioner for Human Righftee inclusion of religious minorities in consuitat and
decision-making bodieg014, 1.

1% UN Human Rights Committe&eneral Comment No. 23: The rights of minoritieg.(A7), par. 6.2., cit.
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In terms of the necessary requirements, the proteof the rights of members of religious minostidoes
not depend on the requirement of nationality deeitship, but on the simple condition of existeregen if
temporary, of the group on the territory of thet&tdn these terms: « Article 27 confers rightspgnsons
belonging to minorities which "exist" in a Statertga Given the nature and scope of the rights emed
under that article, it is not relevant to determtine degree of permanence that the term "existhai@s »*.
This approach reiterates the interpretation eldbdray Francesco Capotorti in 1979. Already in shely

on the rights of persons belonging to minoritié® Rapporteur had, in fact, argued that «becaugkeof
general nature of the rules for the protection oian rights adopted in the framework of the United
Nations, it cannot be admitted either that a disiim can be made between "old" and "new" minasitfé?

In relation to recognized rights, the protectiortted freedoms of members of religious minoritiemcioles:
implicitly, with cultural rights; explicitly, withthe freedom to profess and practice one's ownioaligrhe
described freedoms, as highlighted by the Commiitepose on States not only a duty to abstentionh, b
also of specific interventions that create the taable conditions in which the members of minaositean
effectively exercise their recognized rights. Imtjgalar: «The protection of these rights is diezttowards
ensuring the survival and continued developmentthef cultural, religious and social identity of the
minorities concerned, thus enriching the fabricofiety as a whole. Accordingly, the Committee obse
that these rights must be protected as such anddshot be confused with other personal rights emet

on one and all under the Covenant. States pattiesefore, have an obligation to ensure that tleeatse of
the:s}e1 3rights is fully protected and they shoulddat in their reports the measures they have addptthis
end».

With reference to the instruments for the protectmf minority rights, the Optional Protocol to the
International Covenant on Civil and Political Rightrovides for a verification procedure by the Hama
Rights Committee in case of violations of the rigiguaranteed in the Covenant on civil and political
rights™. In these terms, the Committee has over time ssprkits own jurisprudence on the protection of
religious minorities with reference, for example: To acts of worship, when their fulfilment requre
exemptions from criminal latt* 2) The equality of religious minorities beforeettaw in relation to the
autonomy of the group to form a socféfy3) the right to asylum of the persecuted religiooembers of
minorities with respect to expulsion procedutes

The Declaration on the Rights of Persons BelongmgNational or Ethnic, Religious and Linguistic
Minorities of 1992, although not being a bindingdé act, represented the first catalogue of théepted
rights-ef for national or ethnic, religious or lungtic minorities. In particular, the Declaratiatentifies: the
rights of religious minorities; the duties to beam®by the States; the recipients of these guagante

The rights of religious minorities coincide with) the freedom to demonstrate and profess one's own
doctrine, in private or in public, without interéarce and discrimination (Article 2, paragraph })TRe right

M1 UN Human Rights Committe&eneral Comment No. 23: The rights of minoritied.(&7), parr. 5.2., cit.

12 £ Ccapotorti,Study on the rights of persons belonging to ethrétigious and linguistic minorities, Special
Rapporteur of the Sub-Commission on Preventionisdrinination and Protection of Minoritiesit., 37.

3 UN Human Rights Committe&eneral Comment No. 23: The rights of minoritieg.(A7), par. 9, cit.

14 The protocol provides that Member States, who sidh, will recognize the Committee the power toefee and
consider communications from individuals who deel@inemselves victims of violations of rights enséd in the
Covenant.

15 Human Rights Committee,Gareth Anver Prince v. South AfricaCommunication No. 1474/2006
(CCPR/C/91/D/1474/2006), 14 November 2007. In tlsise, the Committee clarified that: «On the autholaim that
the failure to provide an exemption for Rastafagiaivlates his rights under article 27, the Comemithotes that it is
undisputed that the author is a member of a relgiminority and that the use of cannabis is anntiségart of the
practice of his religion. The State party’s ledisla therefore constitutes interference with theéhatls right, as a
member of a religious minority, to practice his owaligion, in community with the other members a@$ kyroup.
However, the Committee recalls that not every feteince can be regarded as a denial of rights mitté meaning of
article 27. Certain limitations on the right to gtiae one’s religion through the use of drugs armpatible with the
exercise of the right under article 27 of the Camgn The Committee cannot conclude that a geneadlilgtion of
possession and use of cannabis constitutes ansomagale justification for the interference with thethor’s rights
under this article and concludes that the factaatalisclose a violation of article 27 », par. 7.4.

1% Human Rights CommitteeSister Immaculate Joseph and 80 Teaching Siste®sisLanka Communication No.
1249/2004 (CCPR/C/85/D/1249/2004),18 November 2005.

17 Human Rights Committee]. D. v. Denmark communication No. 2204/2012 (CCPR/C/118/D/220420 30
December 2016. In this case: «The author, who leafibymed religious activities covered by articlésand 27 of the
Covenant, was detained and tortured by the Chiae®rities on a number of occasions because ddffikation with
Falun Gong and eventually prevented from exercibigreligious freedom when she was forced to gigrdeclaration
that Falun Gong was a harmful movement».
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to participate in social, cultural, religious, eoaric and public life (Article 2, paragraph 2); 3)dright to
participate in decision-making procedures concerriineir legal status (Article 2, paragraph 2.3); 4)
Freedom of association (Article 2, paragraph 254)Freedom in relations between members of the same
minority or other minorities at national and su@@mnal level.

The duties of States towards religious minorities identified with: 1) the protection of the existe and
identity of denominational minorities, includingrtlugh the adoption of appropriate legislative measu
(Article 1, paragraphs 1-2); 2) The adoption ofeefive measures to allow these groups to exerhisie t
rights, express their specificities, develop theaditions (Article 4, paragraphs 1-2); 3) The pstn of
tools for understanding the traditions and cultafeninorities in the field of public education (fdfe 4,
paragraph 4); 4) Measures able to guarantee thiipation of minorities in the progress and ecoitom
development of the country (article 4, paragraptbblhe development of national or supranatiomdcpes
and programs that include the legitimate interestsminorities (Article 5); 6) Forms of collaboratio
between States on the theme of minorities (Art®le7) Forms of cooperation between States to ptemo
respect for the rights provided for in the DecliaArticle 7).

In relation to the recipients of the guarantees, @onventions clarify that the envisaged rights tarbe
considered both individually and collectively (Até 3) and can therefore be exercised by the mendiex
minority individually or together with the other méers of the group.

b.2.) Regional legal status

The process of defining the status of religiousarities at the regional level has developed throigh.1.)
the establishment &fd hocbodies; b.2.2.) the elaboration of specific docatmen the notion of religious
minority.

b.2.1.) The establishment afl hocbodies

The institutions of the Council of Europe, the Epgan Union and the CSCE have established specific
bodies which, in the general framework of the ptten of human rights, have dealt with the rights o
minorities. In particular, these bodies are: Eusmp€ommission of Democracy for the Council of Ewop
E.U. Network of Independent Experts on Fundamemahts for the European Union; Office for
Democratic Institutions and Human Rights regardirgCSCE.

b.2.2.) The elaboration of specific documents @nrtbtion of religious minority.

Firstly, the European Commission for Democracyaawisory body of the Council of Europe, established
1990, has developed important reflections on thletsi of minoritie§'®. In particular, within the 1994 report
“The protection of minorities™®, the group of experts has published a draft Cais@eron minority rights
drawn up by a working party within the Commissidiis proposal contains the following definition of
religious minority: «The term “minority” shall meangroup which is smaller in number than the réshe
population of a State, whose members, who arema#iomf that State, have ethnical, religious oguistic
features different from the rest of the populatiand are guided by the will to safeguard their urelt
traditions, religion or languag&} The definition was partly criticized by-the exiserwho qualified the
definitional issue as "a delicate problem" and abered “one solution might be not to include a #pec
definition in the text but to rely on the usual miesy of the word**’. In these terms, a notion of religious
minority linked solely to the criterion of natioiitglis too specific, as it protects only historigalnorities
and excludes new minorities.

Secondly, The E.U. Network of Independent Expent$-ondamental Rights, in the exercise of its fuomgi
on the protection of fundamental rights in the Mem8tates, drafted in 2005 a "Thematic Commentthen
protection of minorities in the European Urlion The Comment, with regard to religious minorities
contains: the European definition of ethnic, cutumreligious or linguistic minority; the definitio of
religious minority within the Member States. Wittgards to the European definition of minority, duitor
clarifies that the prevailing notion in Europe itlas ethnic, cultural, religious or linguistic marities with
«a group of persons who reside on the territorg 8tate and are citizens thereof, display distractithnic,
cultural, religious or linguistic characteristiege smaller in number than the rest of the popratif that

18 CDL(2011)018-e, Compilation of Venice Commissimminions and reports concerning the protection aifomal
minorities, 6 june 2011 ;

19 European Commission for Democracy trough laie Protection of Minorities Council of Europe Press,
Strasbourg, 1994.

120 Art. 2, Proposal for a European Convention forghetection of minorities, 1994.

121 Eyropean Commission for Democracy trough [@he Protection of Minoritiesit., 29.

122 E U. Network of Independent Experts on FundameRights, Thematic Comment n. 3: The Protection of
Minorities in the European Unio(CFR-CDF.ThemComm2005.en), 25 april 2005.
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state or of a region of that state, and are mad/dly a concern to preserve together that whiclstitates
their common identity, including their culture, thiaditions, their religion or their languadé®

Within the different Member States, however, aidggion is made between: States that do not rezegmiy
specific status to religious minorities, as in tt@se of France under the 1905 separation law amd th
constitutional principle of secularism; States thetognize minority status only to specific grougs,in
Greece for the Muslim minority of Thrace. Despite differences, however, the editor highlights rbie
that the international and European minority legation can play in creating a consensus betweenkdem
States. In fact, «the Member States with respetit@adefinition of minorities call for a clarifidah of the
meaning recognized to that notion in Union lawsthapproaches do not exclude the identificatiosuoh a
meaning on which a consensus between the MembisStey be found, insofar as it is based on thaiacq
of international and European human rights [»

Thirdly, in the CSCE, the Office for Demaocratic tigtions and Human Rights, in the 2014 "Guidelines
the Legal Personality of Religious or Belief Comiities”, underlined, reaffirming the principles caimed

in the Document of the Copenhagen Meeting of thef€ence on the Human Dimension of 1¥8xthat
«Differential treatment relating to the proceduwebe granted legal personality is only compatibith the
principle of non-discrimination if there is an otiige and reasonable justification for it, if thiference in
treatment does not have a disproportionate impacthe exercise of freedom of religion or belief by
(minority) communities and their members and ifadtihg legal personality for these communities @ n
excessively burdensonié%

The Social Dimension

On the historical-phenomenological level the ddfini of religious minority can be associated withurf
different interrelated criteria, concerning: 1) Tbegin of the minority group; 2) the nature of thek
between individuals and the minority; 3) the siagimority or multi-minority nature of the group; 4)
relations between minorities and majorities.

1. The origin of the minority group

With regard to the origin of the group we can digtiish between: a) old minorities; b) new minostie)
contingent minorities.

a) Old minorities

In the traditional sense, the origin of the old amities coincides with the link (voluntary or impamh
between a group and a given territory in two déférperspectives: a.1.) Constitution of new Stade?,)
colonization.

The transfer of parts of territory, following agneents between the States, at the end of the FiosidMWar,
determined the establishment of new religious niliiesr coinciding with the communities residing imet
territories conferred to the new States.

In the case of indigenous peoples in North Amedcaustralia, it is the conquest of the land thans
natives into minorities. In the same sense, thénditoon between metropolitan and colonial teriisr
creates a social hierarchy between dominators andnétes and transforms the religion of the colersz
into an instrument of domination.

b) New minorities

The new minorities can be produced at the outcofmewr different phenomena: b.1.) Migrations; b.2.)
proselytism; b.3.) transformation of old majoriti@dto new minorities; b.4.) birth of minority sotia
formations within minorities or majorities; b.5.yth of virtual minorities.

The migratory phenomena, although determined bywilieof the individual to leave the land of origin
order to migrate, may lead to the formation ofgielius minorities.

The guarantee of freedom of proselytism can detegrttie quantitative growth of a group that can bexa
majority in the minority.

123 E U. Network of Independent Experts on FundameRigihts, Thematic Comment n. 3 (,.cjt., 10.

124 E U. Network of Independent Experts on FundameRigits, Thematic Comment n. 3 (,.cjt., 10-11.

125 CSCE,Document of the Copenaghen meeting of the conferem¢he human dimension of the CSC#90, par. 32.
126 Office for Democratic Institutions and Human RigitBuidelines on the Legal Personality of ReligiousBalief
Communities, Guidelines on the Legal PersonalitiR@lfigious or Belief Communitie2014,
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The evolution of the social system through demacratr authoritarian processes can overturn the
relationships between the groups. In this sensdighly secularized societies, traditional religgpreven
though they may retain a quantitative majority, dnaften lost their power to direct the life choicdshe
faithful. In these terms, Pope Benedict XVI useel thtegory of "creative minorities" to qualify thression

of the Catholic Church in an increasingly secukdiEurop&”.

Within the majorities and religious minorities, gps of believers claim their own visibility in réan to
specific personal characteristics that are theestibpf spaces for theological reflection (gendexusl
orientation, ethnicity). With regard to sexual otetion, for example, there were several phenomena:
associations of LGBT believers have encouragedlection on identity of homosexual believers andith
role in their respective churches (Gay Christianopa), LGBT associations have examined the relskign
between religion and sexual orientatfdnreligious associations are developing projectdiaogue and
cooperation in solidarity between LGBT communitglarligious communities for joint actions againaten
speech and discriminatitifi some religious LGBT communities of believers haween established
(mosquée ultra-progressiste in France) and opeajyctergy groups now exist (the Inclusive Imam @ro

in Europe; the Sisters of Perpetual Indulgencenaternational levet§°.

Virtual minorities use new technologies as a toahare religious doctrines or specific practidesarship.

In these terms, for example, on February 1st eyesy Muslim women from all over the world celebrate
"World Hijab Day" on social media.

c¢) Contingent minorities (mono-confessional, intesfessional or philosophical groups) are builtetation

to specific phenomena, alternatively to supportnth@cological movements for the defence of the
environment) or in contrast (movements against LGi8Mts). These groups can be defined as contisgent
as they relate to specific events (approvals ofsdrae-sex marriage law, international climate aemfees)
and group units appear to be linked to temporarjvations.

2. The bond between the individual and the minority

The link that binds the individual to the group che qualified in two perspectives: a) affiliatioh)
membership™.

a) In the first perspective, minority affiliatiors ifreely chosen by the person. The person claim$heo
majority its minority identity and asks for recotjon of its diversity.

b) In the second perspective, the individuals bgilognto the minority is not freely chosen by thego® who
does not choose to belong to the minority group.

3. The mono-minority or multi-minority nature of the group

Religious minorities can stand out on a social llevdy in relation to the professed religion orréiation to
other factors such as language, ethnicity, germtesexual orientation. In these cases, you may hlage: a)
mono-minority group; b) multi-minority group. In geular, among the multi-minority cases are codere
b.1) religious and linguistic minorities (Jews)2preligious and Ethnic Minorities (Drusen Commiesj;
b.3) religious, linguistic and ethnic minorities r(denians); b.4) religious and gender minorities ¢Mu
feminists); b.5) religious minorities and sexudkatation (The Inclusive Mosque Initiative).

4. The relationship between majorities and minorities

The comparison between majorities and minoritidgyioels defines minority groups on the objective
(number of members) and / or subjective-relatigrelationship between minorities and majoritiesthe
sense of: a) absolute; b) relative. In particullae, intersection between the two planes distingugsisie.1.)
absolute minorities on both levels; c.2.) relatmeorities on both levels; ¢.3.) absolute and qitainte

127 Interview with Benedict XVI on the occasion of tAg@ostolic Journey to the Czech Republic, 26-28tesmper
2009, at http://chiesa.espresso.repubblica.it&diz 340228.html.

1281 GA Europe, project "Gay vs God? Breaking dowrtinsyabout religion and identities of LGBTI peop)@015.

129 European Network of Religion and belief-ILGA Eusppproject "Building Communities of Trust — Proj@s2016-
17"

130 Cf. K. E. LovAAs-J. P. ELIA-G. A. YEP, LGBT Studies and Queer Theory: New Conflicts, ®olations, and
Contested Terrainn Journal of Homosexuality. 52, 1-2, 2006 ; F5.CHENG, Radical Love. An Introduction to Queer
Theology New York, 2011.

131 Cf. F.MESSNER Introduction. L'affiliation religieuse en Europén F.MESSNER(sous la direction de), affiliation
religieuse en EuropeStrasbourg, 2017, 5 ss.



24

minorities in relation to the subjective-relationalvel; c.4.) relative and quantitative minorities a
subjective-relational level.

c.1.) In the first case, the group is a minorityalhparts of the world and the reduced numberediekers is
the reason why it does not occupy dominant post{@ruze religion).

c.2.) In the second case, the group is, dependmnghe different territory considered, a majority ar
minority, as it either is, numerically reduced amat dominant or majority strong and dominant (Islam
Judaism).

c.3.) In the third case, the group is always omw humerical level, but in some cases, it is domina
(Catholicism in colonial territories).

c.4.) In the fourth case, the group is not alwayangitatively a minority, but is always dominated &
majority or a minority.

[I. THE LINK BETWEEN SOCIAL DIMENSION AND LEGAL DIMENSION

From an interdisciplinary point of view, the retatship between the socio-historical dimension bfies
minorities and law can be reflected in three dédfdrdirections: 1) collaboration; 2) conflict; 3paration.

1) The collaboration between the socio-historical dimension of religious minorities and law

Collaboration occurs when the minority group cdnmités to the definition of its legal status and ttén
happen when: a) the minority officially participat& the legal procedures for the development laftdrial
sources (agreements between the state and thsuwsliginorities in Italy); b) officially interveneis the
procedures of discussion of unilateral sources @mwriieg it (role of the International Movement ofadeat
the Paris Peace Conference of 1919); c¢) resorurisdjction to obtain the protection of specifights
(minorities' petitions at the International Couftastice; individual appeals to the Court of Sttasg and
the European Court of Justice); d) elaborate sipecifitural and / or legal reflections to raise asveess of
the institutions’ needs for freedom (role playedtty Conference of European Minorities between 1825
1930 at the Society of Nations). In these casesjrtimority tries to transfer its social identity ttee legal
protection (implicit or explicit) and this can lead a tendency to coincide between the two defingi
(sociological and legal).

2) The conflict between the socio-historical dimension of religious minorities and law

The conflict between religious minorities and thevican be traced to four main assumptions: a)gkseaa
conflict between majorities and minorities (terson, secession); b) conflict between minorities hadhan
rights (the minority claims their religious freeddm be discriminated against other individuals ocial
groups); ¢) conflict between an individual and aonity group (individual and group dynamics viokathe
fundamental human rights of the person); d) conthetween legal definition and social dimensiorw(la
considers minorities groups that are dominant eiadaynamics). In such cases, the social defimitd a
religious minority may conflict with its homologoiraplicit or explicit legal definition.

3) The separation between the socio-historical dimension of religious minoritiesand law

The separation between the social dimension ofdhigious minority and the juridical model emerges
three hypothesis: a) the characteristics of thgioels groups minority quality are not taken intwaunt by
the law that uses different criteria (the law radags as minorities only traditional confessiofg)the legal
system is based on a principle of separation freenreligious phenomenon that is not subject toifipec
regulations (secular-separatist model for regulptelations between the public sphere and the ssitfeal
sphere); c) Religious minorities are not subjecanni@d hoclegal regime but are equated with the majority
(the law does not provide for special recognitiad gprotection for minorities).

In these cases, the social dimension of religioim®rities is not subject to legal definitions.



